policy  appears  to dictate whether  the space  on the  standard   form designated

"type  of  action"  is  completed only  to  show,  for  example  "104(d)(2),"   as   in

the  present  case,  or to  show "104(d)(2)  and  104(a),"  as   in others  which  I
have  seen.

In any event, the thrust of the Commission's holdings appears to be
that any withdrawal order founded upon violation of a mandatory standard
holds within it a simple 104(a) citation, whether expressed or not.

If  that  be  so,   it  follows  that  an operator who  forgoes  a challenge   to
the withdrawal  order  itself,   should  not be  foreclosed   from challenging   the
"underlying" 104(a)  citation in  the  subsequent  penalty proceeding.     Put
another way,   if the  simple  citation  survives   the  Secretary's vacation  of
the withdrawal order,  rationality and  consistency dictate  that   it   likewise
survive  as  an issue in the subsequent penalty proceeding.     Otherwise,   the
survival  principle espoused by the Commission would be  a one way  street -  -
open  for Secretary to  travel  should his withdrawal  order be  found  somehow
deficient, but closed to the operator who wishes  to dispute the  question of
violation  in his  penalty proceeding.     I cannot  believe  that   the  Commission
or  Congress  intended  such  an anomalous  result.     Credence  is   lent   this
belief by the Commission's holding in Pontiki Coal Co.,   1  FMSHRC  1476
(1979).     This  case,   arising  under  the Coal Act,   involved  the propriety of
the  judge's vacation of a withdrawal  order  in the  later  penalty proceeding
arising  from the unreviewed order.    As in the cases  cited  earlier  in  this
decision,   the Commission held  that  the vacation of  the order was   improper
in  the  penalty proceeding.     It   further held,  however,   that   the  existence  of
violation was   in issue,   and  affirmed  the violation.

Once we accept  the notion that  an operator may attempt   to  disprove
violation in a penalty contest  arising  from an unreviewed withdrawal  order,
it   follows  that he should  likewise be able to dispute  the validity of
special   findings.     I take  this view because special  findings  are  clearly
incidents  of the violation,   not  the withdrawal  order.     Section  104(d)(l)   of
the Act   dictates   that  the  inspector  shall  record  such   findings  where   the
violation is "significant and substantial" and where it  results  from an
"unwarrantable  failure"  to  comply with  a standard.     Sections   104(d)(2)   and
104(e)   also  treat  these   findings  as  qualities or  circumstances  of  the
violation.    As  for Commission holdings,   the decision in National  Gypsum,
supra,   is  consistent with  the  idea that  special   findings  are  an  adjunct   to
violation.

I  therefore  conclude  that  the  parties  properly considered   the validity
of  the  special  findings  an issue  in  this  civil  penalty  case.     In  so  con-
cluding,   I do not mean to  suggest  that  the validity of the withdrawal  order
itself could have been tried in a penalty proceeding.    That  issue was not
presented here,   and   for purposes  of  this  decision  it   is   assumed   that   the
Commission will  adhere to  those Coal Board precedents which hold  that  an
order  is   final  unless  separately challenged by timely contest  or
application  for review.     I simply hold that  the scope of  those  precedents
is narrow,  giving  finality only to  the order itself and  not  the  underlying
allegation of violation,  nor the special  findings which  are  auxiliary to
that   allegation.
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